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BOWNES, Senior Circuit Judge. Plaintiff-appelleel/cross-

appel  ant Paul Wenni k brought suit against his former enployer,
def endant - appel | ant/ cross-appel l ee PolyGam Goup D stribution,
Inc., alleging age and nental handicap discrimnation and
retaliation in violation of Mass. Gen. Laws ch. 151B.* A jury
found for Wennik on the handicap discrimnation claim and for
Pol yGam on the age discrimnation claim Pol yGram appeal s the
handi cap di scrimnation verdict and the district court’s award of
attorneys’ fees. Wnnik cross-appeals on the age discrimnation
verdi ct. W AFFIRM the verdict on both the age and handi cap
di scrimnation clains and REMAND to the district court on the issue
of attorneys’ fees.

I. BACKGROUND

A. Procedural History

Wenni k brought suit against PolyGamin state court in
Massachusetts, alleging handicap and age discrimnation and

retaliation in violation of Mass. Gen. Laws ch. 151B. The case was

I'n rel evant part, Chapter 151B, 84(1B) nakes it unlawful for
an enpl oyer "because of the age of any individual, to refuse to
hire or enploy or to bar or to discharge from enpl oynent such

individual . . . unless based upon a bona fide occupational
qualification.”™ Chapter 151B, 84(16) states that it is unlawful
for an enployer "to dismss . . . refuseto hire, rehire or advance

in enmploynment or otherw se discrimnate against, because of his
handi cap, any person alleging to be a qualified handi capped person
unl ess the enpl oyer can denonstrate that . . . acconmodati on
woul d i npose an undue hardship to the enpl oyer's business.”
The retaliation portion of the statute is not at issue in these
appeal s.



renmoved to federal court on the basis of diversity jurisdiction.
At the close of Wennik's case, PolyGam noved for judgnent as a
matter of law on all Wennik's clains pursuant to Rule 50 of the
Federal Rules of G vil Procedure. The district court reserved
decision on the notion, and PolyGam renewed the notion at the
close of all the evidence. The district court granted the notion
in part, but allowed the age and handicap clains related to the
field marketing nanager position to go to the jury.? The jury
returned a verdict in favor of Wnnik on the handicap
di scrimnation claim awarding $323,000 in back pay, $60,000 in
damages for enotional distress, and $21,000 in punitive damages.
The jury found in favor of PolyGam on the age discrimnation
claim After entry of the judgnent,?® PolyG am again noved for a
directed verdict pursuant to Rule 50, and the district court again
denied the notion. The district court awarded attorneys’ fees of
$397, 328. 15 and costs of $8,961.91 to plaintiff.

Followng entry of the judgment, the district court
denied Wennik’s notion to alter or anmend the judgnent so as to

enter judgnent on his age discrimnation claim?*

2The court granted the notion with respect to other positions
wi thin the conpany.

3The docket indicates that judgnent was signed on Novenber 2,
2000, but that the entry date was Novenber 7, 2000.

“‘Wenni ks notion al so asked the court to nultiply the damages
by a factor of at |east two but no greater than three, pursuant to
Mass. Gen. L. ch. 151B, § 9.
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B. Facts
W recite the facts as the jury m ght have found them
consistent with the record, but in the light nost favorable to the

verdict. See Gajales-Ronero v. Am Airlines, Inc., 194 F. 3d 288,

292 (1st Cir. 1999); Sinai v. NewEng. Tel. & Tel. Co., 3 F.3d 471,

472 (1st Gr. 1993).

From 1975 to 1996, Wenni k worked for PolyG am as branch
manager of the conpany’ s northeast branch, based in Wburn,
Massachusetts. From Cctober 1995 until My 1996, Wenni k took a
nmedi cal | eave of absence due to depression and anxi ety disorder, a
psychiatric disability that is the basis for his nmental handicap
claim Just before his leave, in Cctober 1995, Wennik nmet with
Pol yGram s president and CEQ, Janmes Caparro, at which time Caparro
asked Wennik several times if he wished to retire. Wnnik said
this was not a viable option for himfinancially. Wnnik returned
to work in May 1996 and continued to serve as branch manager for
the northeast wuntil August 1, 1996. On that day, PolyGam
announced that it was elimnating all nine of its branch manager
positions as part of a conpany-w de reorgani zation and creating
four regional director positions in their place.

As a result of the reorganization, Wnnik’'s position as
nort heast branch manager was elimnated. At fifty-nine years of
age, Wennik was the oldest of the nine branch nanagers. He

expressed support for the reorganization plan and stated his
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w | lingness to consider retiring. He attenpted to negotiate a
greater severance package than what Pol yGamwas of fering, but the
conmpany was unwilling to provide this.

After the reorganization, seven of the nine branch
managers were gi ven new positions within the conmpany w t hout havi ng
to formally apply. Only Wenni k and one ot her branch manager, who
left PolyGamfor a job wth another conpany, were not given new
positions. Instead, PolyG am encouraged Wennik to interview for
the new y-created field marketi ng manager position based in the New
York regional office.

I n August 1996, Wenni k interviewed for this positionwth
Ron Di Matteo, the new y-appointed northeast regional director.
Prior to his interview, Wennik inquired about the possibility that
the position be based in Boston, but Di Matteo i nfornmed himthis was
not an option. During the interview, Wnnik expressed concerns
about relocating to New York and again inquired about performng
the job while living in Boston. Di Matteo again informed himthat
t he conmpany was unwilling to consider such an arrangenent. At the
interview, Wennik asked D Matteo to put the issue of relocation
aside and instead tell hi mwhether he was a good candi date for the
j ob, at which point he would be able to discuss the issue with his
wi fe. At another point, however, Wennik clained he told D Matteo
during the interview that he had al ready di scussed the issue with

his wife and was wlling to relocate. 1In his post-interview notes,



D Matteo indicated that the issue of relocation was |left
"undet er mi ned. "

During this interview, D Matteo expressed surprise that
Wenni k was applying for the position, stating "Wien | get over 55,
there’s no way you'll find nme in this business.” Although Wnnik’s
prior | eave of absence was not nentioned in the interview, D Matteo
was awar e that Wenni k had taken such a | eave. |In addition, others
in the conpany headquarters knew of Wenni k’s nedi cal condition.

At the conclusion of the interview, D Matteo told Wenni k
t hat he woul d continue i ntervi ewi ng candi dates for the position and
that Wennik should contact him if he was wlling to relocate.
Wenni k did not follow up further with either D Matteo or any ot her
conpany executives about the position. The position was ultinmately
offered to and accepted by Kevin Mangini, a twenty-seven year-old
former Pol yGramenpl oyee, whomDi Matteo had i ntervi ened i n Novenber
1996.

II. DISCUSSION

A. Handicap Discrimination Claim

Pol yGamargues that the trial court erredindenyingits
notion for judgnent as a matter of law on the handicap claim
because: (1) the decision-maker had no know edge of the handicap
and therefore could not have discrimnated against Wenni k based
upon it; (2) the jury's verdict for PolyGam on the age

discrimnation claim precludes a finding that Pol yGram s
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articul ated reasons were pretext for handicap discrimnation; and
(3) the evidence was insufficient for a finding that Wennik’'s
handi cap was the real reason he was not selected for the field
mar ket i ng manager position.

This court reviews a district court's denial of a notion
for judgnent as a matter of | aw de novo, "view ng the evidence in
the light nost favorable to [the non-noving party] and draw ng al
reasonable inferences in its favor. Qur inquiry is whether the
evi dence, when viewed from this perspective, would permt a
reasonable jury to find in favor of [the non-noving party] on any

perm ssible claimor theory." Larch v. Mansfield Mun. Elec. Dep't,

272 F.3d 63, 67 (1st Cr. 2001) (alteration in original) (citation
and internal quotation marks omtted). W conclude that a
reasonable jury could have found in favor of Wenni k. Therefore,
the district court did not err in denying PolyGams notion.

W recite the |[egal framework for a handicap
di scrim nation clai munder Massachusetts | aw where, as here, direct
evi dence of discrimnation is absent. The enpl oyee nust first
establish a prima facie case of discrimnation by showwng he is a
menber of a protected class, perfornmed his job at an acceptable
| evel, was term nated, and the enpl oyer nonet hel ess sought to fil
his job by hiring another individual with simlar qualifications.

Abramian v. President & Fellows of Harvard Coll., 432 Mass. 107,

116 (2000). This show ng creates a presunption of discrimnation,



whi ch the enployer can rebut by articulating a |awful reason or
reasons for its decision and producing credible evidence to show
t he reasons advanced were the real reasons. |1d. at 116-17. The
enpl oyer need not prove that the reasons were nondi scri m natory but

"retains an incentive to persuade the trier of fact that the

enpl oynent decision was lawful." 1d. at 117 (internal citation and
guotation marks omtted). If the enployer fails to nmeet this
burden of production, the plaintiff is entitled to judgnment. 1d.

If the enployer neets its burden, the burden shifts back to the
enpl oyee to show that the basis for the enployer’s decision was
unl awful discrimnation. |d.

PolyGamis first argunent is that Ron D Matteo, the
I ndi vi dual responsible for hiring the field marketi ng manager, had
no know edge of Wenni k’s handicap at the time he nmade the deci sion
not to hire him therefore, Wenni k could not have been a victim of
di scri m nation "because of his handi cap,” Mass. Gen. Laws ch. 151B,
8 4(16). After review ng the record, we conclude that the evidence
was sufficient for a reasonable jury to determ ne that D Matteo was

not the sole decision-maker and/or that he knew of Wnnik's

handi cap.

Pol yGram argues that Di Matteo was sol ely responsi bl e for
hiring soneone to fill Wenni k' s position, and that other w tnesses
corroborated this assertion. Al t hough John WMadison, Wennik's

supervi sor and Pol yGrani s executive vice president, was required to



sign off on DiMatteo's selection, PolyGam argues that it was
undi sputed that Di Matteo bore the sole responsibility for sel ecting
a candidate to submt to Madison, and that Wenni k’s nanme was not
subm tted.

The jury heard evidence fromwhich it could infer that
Di Matteo was not the sole decision-maker in filling the New York
field marketing position, but that this decision was nmade at a
hi gher level in the conpany. Wnnik presented evidence that al
the field marketing positions except that for the New York region
had been "slotted in;" that is, these positions were filled with
pre-sel ected candi dates before the announcenent of t he
reorgani zation plan within the conpany. Paul Foley, forner
Pol yGram sal es nmanager and vice president of sales for the catal og
divisionin New York, testified that after speaking to D Matteo, he
was under the inpression that Wnnik was not a serious candi date
for the job: "[My discussions with [D Matteo] were basically that
he felt that he needed to go through the notions of interview ng
[Wenni k], but it was clear to nme that they were not --— neaning
they, Ron Di Matteo and -- was not considering [ Wenni k] seriously."?

Curt Eddy, vice president of marketing, described who "we
selected" for the other four field marketing positions and

testified that "we didn't" consider Wenni k for the New Yor k- based

*The judge allowed this comment only up to the point that
Di Matteo was going through the notions, but struck the portion
dealing with Foley’'s inpression.

-0-



position. Although this discussion referred to initial staffing
decisions in March to April 1996, the jury could reasonably have
concl uded that the conpany used t he sanme process seven nonths | ater
when it finally filled the field marketing position. Further, \West
Coast field marketing manager K P. Mattson, whose deposition
testinmony was read into the trial record, stated that when he asked

Di Matteo why the New York position remained unfilled, D Mitteo

replied, "I wsh Caparro and Madi son would have shared with ne
their blackball list and not wasted ny tinme with all this
interviewng." Although PolyG am points out that this exchange

referred not to Wenni k but to another candidate, the jury could
have concluded fromthis evidence that Caparro and Madi son i ndeed
had a "bl ackbal | " |ist.

Moreover, at trial, the district court explained that it
was allowi ng the handicap discrimnation claimto go to the jury
because:

[A]t | east M. Fol ey, and maybe sonebody el se,

said that M. D Mitteo wasn’'t mnmaking the
decision hinself, that he felt as if sone

people were . . . "black ball[ed]"” . . . . And
t hat he was just going through the
r opes.

. | ve got two people [Foley and
Mat t son] corroboratlng each ot her. That’ s
enough evidence . . . for a jury to conclude
that M. DiMatteo did not nake the decision
and that he got a veto from soneone who knew
about the nental disability.

-10-



The jury coul d reasonably have concl uded that higher officials in
the conpany had veto power and had placed Wnnik on their
"bl ackbal " i st.

The jury also heard evidence that others wthin the
conpany knew of Wennik’s illness and that D Matteo knew or could
have inferred that Wennik had a handicap at the tinme he was not
hired for the position.® Although D Matteo testified that at the
time he interviewed Wennik for the position, he was not aware of
his nental difficulties, he acknow edged t hat he may have di scussed
Wenni k’s application for the field marketing job with Madison. |t
is clear that sone ot her higher officials in the conpany were aware
of Wenni k’ s handi cap. Madi son had known of Wennik’s illness as
early as May 1995 and had discussed it with Caparro. In fact,
Madi son told Caparro that Wenni k was "havi ng troubl e" even before
Wenni k hinsel f disclosed his illness to Caparro in Cctober 1995.
Caparro also testified that others had brought to his attention
their difficulties comunicating with Wennik and that he net with
Wenni k in October 1995 to discuss the concerns being voiced by
PolyGamis "national folks.”™ At that neeting, Caparro observed

that Wenni k was "troubled, . . . anxious, . . . tense and that he

Wil e much of this evidence is circunstantial, we have held
that circunstantial evidence alone nmay be sufficient to support a
finding of knowl edge. See Pontarelli v. Stone, 930 F.2d 104, 115
(st Cir. 1991), abrogated on other grounds by Gaphic
Communi cations Int’l Union, Llocal 12-N v. Quebecor Printing
Providence, Inc., 270 F.3d 1, 4 (1st Cr. 2001).
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was tighter than ever before.” Noting that he was "taken aback
[at] how bothered and troubl ed [ Wnni k] was,"” Caparro suggested to
Wenni k that he take sonme paid tine off, through the end of the
year. Foley also testified that word had reached himfromw thin
t he conpany that Wenni k was not returning.

Further, during a conference call between D Matteo and
ot her branch managers, the nanagers were told that Wenni k "needed
to get away and was on a | eave of absence."’” The jury also heard
evi dence that Di Matteo and Caparro comruni cated frequently, and
that a conpany announcenent had been made about Wenni k' s | eave,
whi ch Di Matteo understood to be for personal reasons. The jury
could have inferred that Wnnik's absence was at sone point
di scussed with DiMatteo or that D Matteo could have inferred that
the | eave was due to a handi cap.

The jury coul d al so have di sbelieved DI Matteo’ s testi nony
based on contradictions of his testinmony in the record. For
exanple, in his affidavit, D Matteo had stated:

[a] | though M. Wenni k’s hesitance to commt to

rel ocating to New York in order to performthe

field marketi ng manager position was an issue
in my consideration of his candidacy, it was

not a disqualifying factor. |In fact, even if
M. Wennik had commtted to relocating to New
York, | would not have selected him for the

"The witness could not recall who made the comment, but
assunmed it was Madi son or Caparro.
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position as | believed that M. Mngini was
better suited to fill the role.?®

At trial, however, D Matteo expl ained that because Wenni k had not
committed to rel ocating, he could not consider himas a candi date.
After careful review of the record, we conclude that the
evi dence was sufficient for a reasonable jury to determ ne either
that DiMatteo was not the sole decision-naker in filling the
position or that he had know edge of Wenni k’s handi cap or both.
Second, PolyGram argues that the jury s verdict in its
favor on the age discrimnation claim precludes a finding that
PolyGams articulated reasons were pretext for handicap
di scrimnation. Although PolyG amcontends that this argunent does
not amount to a claimthat the verdicts were inconsistent, PolyG am
is, in effect, challenging the jury' s seemngly inconsistent
verdi cts on the age and handi cap i ssues. Addressing this argunent
woul d clearly require us to exanmi ne the verdict for inconsistency.
It is well-established that a party confronted by an
inconsistent jury verdict has an obligation to call the

i nconsi stency to the trial judge's attention. E.g., Canpos-Oregqo

8Pol yGram points out that D Matteo was a disinterested
wi tness, having been laid off by the conpany nore than a year
before the trial. Even if DiMatteo had been a disinterested
wi t ness, a contention Wnni k di sputes, the jury was entitled not to
believe him See, e.qg., Walton v. Nalco Chem Co., 272 F.3d 13,
24-25 (1st Gr. 2001) (jury entitled to disbelieve trial testinony
that one conpany vice-president discharged plaintiff wthout
another vice-president’s input); O Connell v. Esso Std. Gl Co.,
337 Mass. 639, 642 (1958) (jury was not required to believe
testinony of apparently disinterested w tness).
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v. Rivera, 175 F.3d 89, 98 (1st Cr. 1999). This Crcuit follows
the iron-clad rule that a party "waives [the issue of]
inconsistency if it fails to object after the verdict is read and

before the jury is dismssed.” Toucet v. Mar. Overseas Corp., 991

F.2d 5, 8 (1st Cir. 1993) (citations and internal quotation marks

omtted); Bonilla v. Yamaha Motors Corp., 955 F.2d 150, 155-56 (1st

Cir. 1992); Austin v. Lincoln Equip. Assocs., Inc., 888 F.2d 934,

939 (1st Cr. 1989); Mlsaac v. D driksen Fishing Corp., 809 F.2d

129, 134 (1st Cir. 1987). Although PolyG amhad anpl e opportunity
to object to the potential inconsistency, the record is clear that
it failed to do so. It has therefore forfeited this argunent.

To the extent that we review PolyGams argunment for
plain error, we conclude that the circunstances of this case do not
neet the stringent requirenment that the alleged error "resulted in
a mscarriage of justice or seriously affected the fairness,
integrity or public reputation of the judicial proceedings.” Smth

v. Kmart Corp., 177 F.3d 19, 28 (1st Cr. 1999) (citation and

internal quotation marks omtted); see also Howard v. Antilla, 294

F.3d 244, 251 n.10 (1st Cr. 2002)

Finally, PolyGam argues Wnnik failed to produce
sufficient evidence to show that the real reason he was not
selected for the field marketing position was "because of his
handi cap.” PolyG amcontends that Wnni k was not sel ected for the

position because he failed to conmit to relocating to New York,
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failed to follow up wth DiMatteo after the interview, and
denonstrated a |lack of enthusiasm for the position. Pol yGram
argues that its articulated reasons for not hiring Wnnik are
corroborated in the record and are not pretextual.

Pol yGamfurther contends that Wenni k failed to show any
evi dence that the "real reason”" he was not selected was "because
of " his handi cap. The conpany points to the fact that it took no
adverse action agai nst Wenni k because of his condition, gave him
tinme to get well, kept his job open until he was able to return,
and granted his requested accommbdati ons when he returned to work.
PolyGamalso reiterates its argunent that D Matteo was not aware
of Wennik’s handicap at the time the field marketing nanager
position was filled. PolyGamargues that Wennik failed to produce
evidence to contradict this or to establish that he woul d have been
selected for the position "but for" his nmental condition. It also
contends that Wenni k produced no evidence from which a reasonabl e
jury could have concluded that the "real reason"” Wnnik was not
hired was his handicap. |In addition, PolyGampoints out that the
conmpany initially brought up the idea that Wenni k shoul d consi der
interviewwing for the position. Had the conpany wanted to
di scrim nate against Wennik, PolyGam argues, it would not have
encouraged himto interview for the position. Pol yGram furt her
argues that the record contains no indication that Wnnik was

suffering froma handicap at the tinme the field marketing position
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was filled. Nevertheless, the jury also heard evi dence that Wenni k
still felt wupset and anxious and experienced difficulties
concentrating and performng his job when he returned fromleave.

Wenni k counters that the jury heard sufficient evidence
to conclude that PolyGamdid not hire himfor the position because
of his handicap. As detailed, supra, the jury heard evi dence that
Caparro and/ or Madi son knew of Wenni k’ s handi cap and had expressed
concerns about his condition. The jury heard about the existence
of a "blackball" list for the field marketing position and could
have i nferred t hat Caparro and/ or Madi son had pl aced Wenni k on this
list even before D Matteo interviewed him The jury also heard
evidence fromwhich it could have inferred that D Matteo knew of
Wenni k’ s handi cap and/ or that he was not the true deci sion-naker in
filling the field rmanager position.

The jury also heard evidence from which it could have
concl uded that PolyGranmis stated reasons for not hiring Wenni k were
pretextual and that its true reason was handi cap discrimnation
The jury heard that Wenni k was qualified and ent husi asti c about the
job and had excelled and earned respect in his fornmer position
The jury further heard evidence fromwhich it could have inferred
that Pol yGram "maneuvered to establish a pretextual basis for"

refusing to hire himfor the position. See, e.q., Walton, 272 F. 3d

at 23-24 (jury could have found defendant orchestrated pretextual

per f ormance conpl ai nts fromenpl oyer’ s adm ni strati on of assessnent
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formto plaintiff after receiving letter for plaintiff’s attorney);

Santi ago- Ranbs v. Centennial P.R. Wreless Corp., 217 F.3d 46, 56

(1st Cr. 2000) (nenpo detailing legitimte grounds for discharge
drafted after it becane apparent former enployee was bringing
suit).

Wenni k adduced evi dence that the field marketing position
for which he applied was the only one of Polygranmis five field
mar keti ng positions for which the conpany conducted conpetitive
interviews; the conpany "slotted" candidates into the other four
positions without interviewing them The jury also heard evidence
from which it could have inferred that PolyGam shifted its
position with respect to why it did not hire Wnnik for the
position. A significant portion of PolyGamnm s Equal Enploynent
Qpportunity Comm ssion (EEOC) position statenent detailed its
concerns with Wennik’s job performnce.?® At trial, however,
Di Matteo testified that the reasons Wenni k was not hired were his
| ack of enthusiasm and unwillingness to relocate to New York.
Despite this, D Matteo acknow edged in his deposition that he woul d

not have hired Wenni k even if Wenni k had been willing to rel ocate.

°Al t hough Pol yGram contends in this position statenment that
Wenni ks unwi I lingness to relocate to New York renoved him from
consideration for the field marketing position, the jury could
reasonably have inferred that the extensive discussion about
Pol yGramis concerns with Wenni k’ s job performance pl ayed at | east
sone role in the decision not to hire himfor the position.
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He al so acknow edged that Wenni k had far nore experience than the
candidate PolyGamultimately hired for the position.

W conclude that Wennik presented sufficient evidence
fromwhich a reasonable jury could find that PolyGanis proffered
reasons for not hiring himfor the position were pretextual and
that the real reason was handi cap di scrimnation. W therefore see
no error in the district court’s denial of PolyGams notion for
judgment as a matter of |law on Wenni k’s handi cap discrimnation
claim

B. Age Discrimination Claim

Wenni k contends that the trial court erred in denying his
motion to alter or anmend judgnent for two reasons. First, Wennik
argues that a finding of discrimnation based on his nental
handi cap necessitates a finding of discrimnation based on his age.
In effect, he argues the verdicts are inconsistent and the
i nconsi stency should be resolved in his favor. Second, Wenni k
asserts that he should have prevailed on the age discrimnation
cl ai m based on the direct evidence he presented.

W reviewthe trial court's decision denying a notion to
alter or anend a judgnent for mani fest abuse of discretion. Jorge

Rivera Surillo & Co. v. Falconer dass Indus., 37 F.3d 25, 27 (1st

Cir. 1994). W discern no abuse of discretion here.
Wennik first argues that this Court should read as

consistent the jury's answers to the verdict questions, and in
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doi ng so, should enter judgnent in his favor on the age claim He
contends that, read together, the jury answers to the verdict
guestions are actually consistent. He argues that although the
jury found that age was a notivating factor in PolyGam s deci sion
not to hire Wenni k, the conpany woul d have nade the sane deci sion
not to hire him regardless of his age, because of his nental
handi cap. This contention is specious. Wre we to accept it, we
woul d be rejecting outright the jury's finding that there was no
age di scrimnation.

Al ternatively, Wenni k argues that the jury answers to the
verdi ct questions are inconsistent because the jury found that age
was a notivating factor in the decision not to hire himfor the
position, yet concluded that PolyGam would have nmade the sane
decision not to hire him regardl ess of his age. Addi tional ly,
Wenni k argues, the jury found that the reasons PolyGamoffered for
not hiring Wenni k were pretextual and that the real reason for the
deci sion was discrinmnation based on nental disability. Veenni k
argues that this Court should resolve the inconsistency in his
favor by concluding that the jury intended to find age
di scri m nati on.

Li ke PolyGam however, Wnnik has forfeited his
I nconsi stency argunent. As discussed, supra, the rule is clear

that Wennik was required to object to the alleged inconsistency
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after the verdict was rendered and before the jury retired. The
record is clear that he did not do so.?

Wenni k' s second argunent i s that he shoul d have prevail ed
on the age cl ai mbased on the direct evidence of age di scrimnation
he presented. Direct evidence "consists of statenents by a
deci si onmaker that directly reflect the alleged aninus and bear

squarely on the contested enpl oynent decision.” Kirk v. Hitchcock

dinic, 261 F.3d 75, 79 (1st Cr. 2001) (citations and interna
guotation marks omtted). The evidence to which Wennik points is
a di sputed comment Di Matteo nade during Wennik’s interviewfor the
field marketing position: "When | get over 55, there's no way
you'll find ne in this business.”

Despite the district court's finding that Wnnik
presented direct evidence of age discrimnation, we conclude that

this comment was not direct evidence. See, e.q., Fernandes Vv.

Costa Bros. Masonry, 199 F. 3d 572, 583 (1st Gr. 1999) (finding

busi ness owner's statenents: "I don't need mnorities, and | don't
need residents on this job" and "I don't have to hire you |l ocal s or
Cape Verdean people”™ did not constitute direct evidence and
concluding that "a statenment that can plausibly be interpreted two

di fferent ways—-one discrimnatory and the other beni gn—does not

o\Wénni k' s objection to a jury instruction when the jury asked
for clarification on the word "based" is insufficient to preserve
t he i nconsi stency argunment. Further, as stated, supra, this is not
a case where the circunstances neet the stringent requirenents of
the plain error test.
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directly reflect illegal aninus and, thus, does not constitute
direct evidence of racial discrimnation."). Accordingly, we
rej ect Wenni k’s direct evidence argunent.

C. Attorneys’ Fees

At the close of the trial, the district court instructed

the parties to use Alfonso v. Aufiero, 66 F. Supp. 2d 183 (D. Mass.

1999) and Guckenberger v. Boston Univ., 8 F. Supp. 2d 91 (D. Mass.

1998), as guides in addressing the issue of fees and costs. On
Novenber 16, 2000, Wennik's counsel submtted a request for
attorneys’ fees. The application included affidavits fromeach of
the attorneys, along with a "detailed accounting” of their tine
spent on the case based on their "contenporaneous tinme records.”
Pol yGram opposed this notion on various grounds. On Decenber 2,
2002, the district court issued a decision on Wnnik' s notion

instructing that "[t]he parties shall attenpt to work out fair and
reasonabl e attorneys’ fees and costs"” and citing to Alfonso and

GQuckenber ger. Thereafter, counsel for both sides discussed the

application for fees and costs. After this conversation,
Pol yGramis counsel sent a letter to Wnnik’s counsel, confirmng
that Wennik would "not be submtting a revised fee proposal in

response to the Court’s order that the parties attenpt to work out
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fair and reasonable attorneys’ fees and costs . . . ." Wennik's
counsel did not object to the letter.

After revi ewi ng Wenni k’ s counsel ’ s request for attorneys’
fees, PolyGamtook the position that the fees were excessive. In
response, Wenni k’s counsel retained attorneys to represent themin

the matter and submtted a request for a briefing schedule to the

district court. Wenni ks counsel also produced a new set of
"renewed and revised" "contenporaneous tinme records,” which
included a new thirty-nine page document listing entries from

March 17, 1998 t hrough Oct ober 23, 2000. Although the new records
did not indicate which attorney provided the services described,
t hey contai ned new and nore detailed entries about work perfornmed
on the days in question. PolyG amopposed Wnni k’s revised notion
for attorneys’ fees, arguing that the district court should not
have accepted the revised tine sheets, or, inthe alternative, that
the fees should have been significantly reduced under Al fonso and

Quckenber ger .

On July 3, 2001, with virtually no explanation as to its
reasoni ng, the district court granted nost of Wennik’s notion for

fees and costs, awarding $397,328.15 in fees and $8,961.91 in

2ln his brief, Wnnik's counsel objects to the introduction
of the letter for various reasons. Even if the court were to
consider the letter, however, the supplenental records do not
violate its terms. The letter nerely stated that counsel woul d not
submt further material in response to the district court’s order
that the parties attenpt settlenent.
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costs. The district court declined to accept the addition of ten
extra hours that appeared in the revised records but not in the
originals.

W review an award of fees and costs for abuse of
di scretion. Lipsett v. Blanco, 975 F.2d 934, 937 (1st Cr. 1992);

G endel’s Den, Inc. v. Larkin, 749 F.2d 945, 950 (1st G r. 1984).

This Court has "a duty to review carefully the basis for the award

and to ensure that the ampbunt is reasonable." Gendel’s Den, 749

F.2d at 950. To allow for "neaningful appellate review, " the

district court nust provide a "clear explanation of its reasons for

the fee award." | d. "Conclusory statenents concerning
r easonabl eness are i nsufficient to wi t hstand appel | ate
review. . . . The attorney’s account of the value of the |egal

services and the anount of tine spent nust be scrutinized with
care." Id. (citations onmtted).

Pol yGramargues that the district court failed to provide
any "thoughtful rationale" for its decision as required under Deary

v. Gty of 3 oucester, 9 F.3d 191, 197 (1st Cr. 1993), Gendel’s

Den, 749 F.2d at 950, and Alfonso, 66 F. Supp. 2d at 192
("thoughtful analysis"). It also argues that the district court
erred in allowng Wnnik’'s counsel to submt revised billing
records in response to PolyGams clains that counsel’s original
records were deficient. Finally, it argues that the district court

erred by failing to discount vague, non-conpensable, and/or
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duplicative tinme entries, resulting in an award of fees to which
Wenni k was not entitled. PolyGamcites exanples of an award for
twenty-eight hours of work by one attorney on a single day;
sevent een hours counsel spent waiting at the courthouse while the

jury deliberated, see Al fonso, 66 F. Supp. 2d at 193 (noting that

counsel were free to leave and/or work on other matters while
waiting for a verdict); and time awarded, wi thout any di scounti ng,
for three attorneys and one paral egal’s presence during nost days

of the trial, Hart v. Bourque, 798 F.2d 519, 523 (1st Cr. 1986)

("the tinme for two or three lawers in a courtroom or conference,
when one woul d do, ‘nmay obviously be discounted ").

Wenni k di sputes PolyGanmis contention that the district
court failed to provide reasons for the award, arguing that
al t hough the court’s decision was concise, it made the requisite
findings as to the najor issues before it. Wnnik further argues
that the court did not abuse its discretion in accepting counsel’s
revised tinme entries. He also contends that his counsel’s entries
were not inprecise or vague, and offers alternative explanations
for the argunent that the court awarded fees for non-conpensable
time, such as the twenty-eight hour work day for one attorney.

W see no abuse of discretion in the district court’s
acceptance of Wennik’'s counsel’s revised tine records. PolyG am
points to no case law that bars the acceptance of such tine

records. In fact, the cases suggest that acceptance of revised
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tinme records is not uncommon. See, e.q., Alfonso, 66 F. Supp. 2d

at 191 (acknow edgi ng, without comment, plaintiff’s subm ssion of

"nore detail ed descriptions of the work perforned); Bull v. Coyner,

No. 98 C 7583, 2001 W 630669, at *3 n.2 (N.D. Ill. 2001) (using
revised tine records to calculate attorney tine); Torf .

Metromedi a Pagi ng Servs., No. CV-93-4031, 1996 WL 118559, at *4-5

(E.D.N. Y. 1996) (taking into consideration plaintiff’s attorney’s
revised time records in denying plaintiff’s notion to reconsider
denial of attorneys’ fees). Rule 54 of the Federal Rules of Cvil
Procedure requires the filing of a fee petition within fourteen
days of entry of judgnent. Particularly in light of this short
time frame, we see no abuse of discretion where the court accepted
a party’s additional details of tine records in a case that covered
four years of litigation.

The district court’s decision, however, generally was not
illTumnating inits reasoning on the grant of the fee award. G ven
t he discrepancies, including the award for twenty-eight hours of
work in one day by one attorney, and the case law requiring the
district court to explainits rationale for a fee award, we vacate
the award and remand this issue to the district court for a

redeterm nation of attorneys’ fees and/or an explanation of its

reasoni ng.
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ITI. CONCLUSION

W AFFIRM the verdict on the handicap and age
discrimnation clains and REMAND to the district court on the i ssue

of attorneys’ fees. No costs for either party on appeal.
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